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luat khac!

The application of the Law on

Enterprise and other laws:?

Du Thao stra d6i Diéu 3 Luat Doanh
nghi¢p 2020 (“LDN”) theo hai
phuong an:

The Draft amends Article 3 of the
current Law on Enterprise (“LOE”)

in two options:

(i) Chi quy dinh nguyén tic
chung: Viéc thanh lap, t6 chirc
quan 1y, to chirc lai, giai thé va
hoat dong cia doanh nghi¢p

ndi dung Piéu 3 ciia LDN hién hanh, vi mot sb quy
dinh b sung nham 1am rd viée ap dung luat khac trong
cac truong hop dic thu lién quan dén thanh lap, t6
chuec lai, giai thé va hoat dong cua doanh nghiép.

In principle, option (i) is generally similar to the
content of Article 3 of the current LOE, with some
additional provisions to clarify the application of
other laws in exceptional circumstances related to the
dissolution, and

establishment,  restructuring,

operations of enterprises.

Chung t6i chua rd Phuong 4n (ii) s& duoc trién khai
theo hudng nao. C6 phai 1a tit ca cac quy dinh dic thu
dang dugc diéu chinh boi cac luat khac s& duoc tap

STT Noi dung Dy Thio Y kién Khuyén nghi
No. Content of the Draft Comments Recommendations
1. Vé 4p dung Luét Doanh nghiép va | Vé nguyén tic, phuong 4n (i) nhin chung tuwong ty v6i | Ching toi dé xuat sira d6i Didu 3 cta

LDN hién hanh theo phuong an (i) dé
thudn tién va nhanh chéng trong qua
trinh xdy dung va thong qua LDN stra
doi. Déng thoi, cac ludt khac cé quy dinh
vé cac truong hop dic thu lién quan dén
thanh 1ap, t6 chuc lai, giai thé va hoat
dong ciia doanh nghiép ciing can dugc
xem xét stra doi twong ng.

We propose amending Article 3 of the
current LOE in line with option (i) to

facilitate a more efficient and timely

process for drafting and passing the
amended LOE. At the same time, other

laws  that  regulate  exceptional

! Muyc I.1 Dy Théo
2 Section I.1 of the Draft
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(i)

ap dung theo quy dinh cua
LDN. Truong hop dac thu lién
quan dén viéc thanh lap, to
chirc quan 1y, t6 chuc lai, giai
thé va hoat dong cua doanh
nghi¢p duoc quy dinh tai Luat
khéc thi ap dung theo quy dinh
cua Luat do.

Only setting out general
principle: The establishment,
management  organization,
restructuring, dissolution, and
operations of enterprises shall
comply with the provisions of
the LOE. In cases involving
exceptional circumstances
related to the establishment,
management  organization,
restructuring, dissolution, and
operations of enterprises that
are regulated by other laws,
the provisions of those laws
shall apply.

Quy dinh cy thé cac truong
hop dac thu cua Luat khac:
Din chiéu cac quy dinh cy thé
cua Luét khic vé cac truong
hop dic thu lién quan dén
thanh 14p, to chtrc quan 1y, to

hop quy dinh chung tai LDN hay khong? Phuong an
(ii) c6 thé 1am kéo dai thoi gian soan thao va ldy y kién.
Ngoai ra, viéc din chiéu cy thé d&én cac quy dinh khéc
¢6 thé khién LDN stra ddi trd nén kém linh hoat va ¢
kha ning phai tiép tuc diéu chinh trong twong lai. Bén
canh do, cac luat khac cling s€ phai dugc stra ddi bod
sung dé trong tmg v6i su thay ddi cia LDN stra doi.

We are not certain on how the option (ii) will be
deployed. Will all specific provisions being governed
by other laws be gathered in the LOE? Option (ii) may
lengthen the drafting and consultation process.
Moreover, specific reference to other regulations
could make the amended LOE less flexible and may
require further adjustments in the future. In addition,
other laws will also have to be amended and
supplemented to correspond to the change of the
amended LOE.

circumstances related to the
establishment, restructuring,
dissolution,  and  operations  of

enterprises should also be considered
for corresponding amendments.
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chirc lai, giai thé va hoat dong
cua doanh nghiép.

Providing exceptional
circumstances of other Laws:
Refer to specific provisions of
other Laws regarding
exceptional circumstances
related to the establishment,
management  organization,
restructuring, dissolution, and
operations of enterprises.

2. Sta doi cac quy dinh vé ding ky
doanh nghiép d6i véi to chuc tin
dung

Amending provisions on registration

of enterprise with regards to credit
institution

Hién tai, theo Luat céc to chuc tin dung, Gidy phép
thanh 1ap va hoat dong dugc coi Gidy Chimg Nhan
Ding Ky Doanh Nghiép. Khi c6 bat ky thay do6i nao
vé thong tin ding ky kinh doanh cta céc t6 chuc tin
dung, Ngan hang nha nudc sé thong bao cho S¢ Ké
Hoach DPau tur va doanh nghiép khong phai thyc hién
thu tuc riéng. Tuy nhién, Luat doanh nghiép hién hanh
chua c6 quy dinh vé thu tuc thong bao nay.

Currently, according to the Law on Credit Institutions,
the Establishment and Operation License is
considered the Enterprise Registration Certificate of
the credit institution. When there is any change in the
business registration information of credit institutions,
the State Bank of Vietnam will notify the Department
of Planning and Investment and the respective credit
institution shall not implement a separate procedure.
However, the current Enterprise Law does not have

Kién nghi Luat Doanh nghiép bd sung
thu tuc thong bao vé thay doi ndi dung
dang ky doanh nghiép d6i véi to chic tin
dung dé phu hop véi quy dinh méi.

We propose that the Enterprise Law
supplement the notification procedure
for changes in business registration
contents for credit institutions to comply
with new regulations.

Trang 3 / 48



VIETNAM
BUSINESS
FORUM

Vietnam Business Forum 2025

regulations on this notification procedure.

3. Stra d6i cac quy dinh ciia LDN chua Dé nghi sira d6i bd sung Piéu 115.1 cua
théng nhit, mau thudn voi Luat LDN vé& quyén cta cd dong phd thong,
khac® quy dinh rd c¢b déng c6 quyén dinh doat

Amending provisions of the LOE phan von gop cua minh bang cich 4

) ) ) ) thira k&, ting cho, thé chap, cam c¢b va
which are inconsistent and in » tang ’ P,

conflict with other Laws.* cac hinh thuc k}léc theo quy dinh cua
phap luat va bicu 1€ cong ty, tuong tu
nhu quyén cua thanh vién Cong ty
TNHH tai Dicu 49.1.e cia LDN va dé
phu hop v6i cac quy dinh ctua phap luat
dan su vé tai san va giao dich bao dam.

We propose to amend and supplement
Article 115.1 of the LOE regarding the
rights of ordinary shareholders, clearly
specifying that shareholders have the
right to dispose of their capital
contribution through inheritance, giving
gifts, mortgage, pledge, and other forms
as prescribed by laws and the company's
charter, similar to the rights of members
of a Limited Liability Company (LLC)
under Article 49.1.e of the LOE, in order

to align with the provisions of civil laws

regarding  property and  secured

8 Muc 1.2 Dy Théo
4 Section 1.2 of the Draft
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transactions.

Stra d6i, bé sung Khoan 1, Pidu 12
LDN hién hanh nham dam bao thong
nhit v6i Bo luat Dan su:®

Amending  and  supplementing
Clause 1, Article 12 of the current
LOE to ensure consistency with the

Civil Code.®

Stra d6i, bd sung Khoan 1, Piéu 12
quy dinh vé chirc nang, nhiém vu ciia
nguoi dai dién theo phap luét trén co
sO quy dinh c6 lién quan cua B9 luat
Dén su vé nguoi dai dién theo phap
luat cia phap nhan nhu sau: Nguoi
dai dién theo phéap luat cua doanh
nghiép la cd nhan dai dién cho doanh
nghiép xac lap va thyc hién giao dich
dan su vi loi ich ctia doanh nghiép,
thuc hién cac quyén va nghia vu phat
sinh tur giao dich cua doanh nghiép,
dai di¢n cho doanh nghiép véi tu

Nbi dung nay ctia Dy Thao gitip gidi quyét diém mau
thudn giira B luat Dan sy va LDN hién hanh vé tham
quyén xac 1ap giao dich dan su cua ngudi dai dién theo
phap luat thay mat cho doanh nghiép.

This provision in the Draft helps resolve the conflict
between the Civil Code and the current LOE regarding
the authority of the legal representative to establish
civil transactions on behalf of the enterprise.

Mic du vay, LDN hién hanh con ton tai mot s6 quy
dinh c6 thé chua phu hop véi quy dinh méi nay. Cu
thé, theo quy dinh tai diém e, Khoan 2, Piéu 63,7 diém
e, Khoan 2, Dicu 82,% diém e, Khoan 2, Diéu 100,°
diém i, Khoan 2, Diéu 153,'° diém b, Khoan 1, Diéu
181, Hoi dong quan tri/ Giam dbc/ Tong giam
dbc/thanh vién hop danh/ (va Phé Giam db¢/Pho Tong
giam d6c ddi véi doanh nghiép nha nudc) co tham
quyén ky két Hop dong nhan danh cong ty ma khong
quy dinh rd nhitng chu thé trén phai 12 nguoi dai dién
theo phap lut hodc c6 thim quyén ctia nguoi dai dién
theo phap luat dé xac lap giao dich phu hop quy dinh

Chung toi dé xudt ra soat va stra doi cac
quy dinh lién quan tai LDN hién hanh da
dé cap dé dam bao tinh théng nhét va thi
hanh cua quy dinh stra ddi bd sung
Khoan 1, Diéu 12 LDN cua Dy Thao,
theo huéng yéu cau nhitng ca nhan c6
tham quyén ky két cac hop dong nhan
danh cong ty phai la nguoi dai dién theo
phap luat cua cong ty.

We propose to review and amend the
relevant provisions in the current LOE
mentioned above to ensure consistency
and enforceability of the amendment to
Clause 1, Article 12 of the Draft LOE, by
that
competent to sign contracts on behalf of
the be the

representatives of the company.

requiring individuals who are

company  must legal

Gach dau dong (-) thir nhat, Myc I.2.(a) Dy Thao.

¢ The I*' bullet point (-), Section 1.2(a) of the Draft

Vé thAm quyén cua Giam dbc/Téng Giam ky két Hop ddng nhan danh Cong ty TNHH c6 hai thanh vién trd 1én.

Vé thdm quyén ctia Giam db¢/Tong Giam ddc ky két Hop dong nhan danh Cong ty TNHH mot thanh vién.

V& thAm quyén ctia Giam dbc/Téng Giam ddc/Pho Giam dbe/Phé Téng Giam ddc ky két Hop ddng nhan danh Doanh nghiép nha nudc.

10 V¢ thim quyén ciia Hoi dong quan tri ky két va chdm dut Hop dong véi Giam ddc hodc Tong gidm ddc va ngudi quan 1y quan trong khic do Diéu 1¢ cong ty quy dinh.
11 V¢ thim quyén cua thanh vién hop danh ky két Hop dong nhan danh Cong ty hop danh.
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cach ngudi yéu cau giai quyét viée
dan sy, nguyén don, bi don, ngudi cd
quyén loi, nghia vu lién quan trudce
Trong tai, Toéa 4n va cic quyeén,
nghia vu khac theo quy dinh cua
phép luat.

Amending Clause 1, Article 12 to
regulate the functions and duties of
the legal representative based on the
relevant provisions of the Civil Code
regarding the legal representative of
legal entities as follows: The legal
representative of the enterprise is the
individual ~who represents the
enterprise in  establishing and
executing civil transactions for the
benefit of the enterprise, performing
the rights and obligations arising
from the enterprise’s transactions,
and represents the enterprise as a
petitioner, plaintiff, defendant, or a
person with related rights and

obligations  before  Arbitrations,

cua B0 luat Dan su.

However, the current LOE still contains provisions
that may not align with this new regulation.
Specifically, according to provisions in points e,
Clause 2, Article 63,%2 point e, Clause 2, Article 82,*3
point e, Clause 2, Article 100,* point i, Clause 2,
Article 153, and point b, Clause 1, Article 181,
the Board of Directors/ Director/ General Director/
partner (and Deputy Director/Deputy General
Director of state-owned enterprises) have the
authority to sign contracts on behalf of the company,
without explicitly specifying that these individuals
must be the legal representative or possess the
authority of a legal representative as required by the
Civil Code to establish valid transactions.

12 Regarding the authority of the Director/General Director to sign contracts on behalf of a multi-member Limited Liability Company.

13 Regarding the authority of the Director/General Director to sign contracts on behalf of a single-member Limited Liability Company.

14 Regarding the authority of the Director/General Director/Deputy Director/Deputy General Director to sign contracts on behalf of a State-owned enterprise.

15 Regarding the authority of the Board of Directors to sign and terminate contracts with the Director or General Director and other key managerial personnel as specified
in the company s charter.

16 Regarding the authority of the partner to sign contracts on behalf of a Partnership.
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Courts, and other rights and

obligations as prescribed by law.

Khai niém “s¢ hitu gian tiep ™

The  definition  of  "indirect
.18

ownership":

B6 sung quy dinh tai Diéu 4 giai
thich khai niém “s¢ hitu gian tiép”
theo huéng ké thira va ap dung quy
dinh tuong ty ctia Luat Cac to chiic
tin dung: Sé hitu gian tiép 1a viéc to
chitc, ¢4 nhan s& hitu von diéu 1é cua
doanh nghiép thong qua céc to chic,
doanh nghiép ma t chtrc, ca nhan d6
s hitu trén 50% von diu 1¢.

Adding provisions to Article 4 to
explain the definition of “indirect
ownership”, following and applying
a similar provision from the Law on
Credit Institutions: Indirect
ownership refers to the situation
where an organization or individual
owns the charter capital of an
enterprise through other

Viée bd sung khai niém “s¢ hitu gidn tiép ” 14 can thiét
dé giai quyét cac vudng mic khi ap dung cac quy dinh
c6 lién quan cua LDN. Mac du vay, quy dinh theo
hudéng cia Dy Thao van chua rd rang. Cu thé, cum tir
“cdc t6 chire, doanh nghiép ma t6 chire, c¢d nhan dé so
hitu trén 50% von diéu 1¢” chua 1am 13 cac day 1a so
hitu truc tiép hay gian tiép trén 50% von diéu 1.

The inclusion of the definition of “indirect ownership”
IS necessary to address issues arising when applying
relevant provisions of the LOE. However, the
definition in the Draft still has some ambiguities.
Specifically, the phrase “organizations, enterprises in
which the organization or individual owns more than
50% of the charter capital” does not clearly specify
whether this refers to direct or indirect ownership of
more than 50% of the charter capital.

Chung t6i d& xuét quy dinh rd tir s& hiru
trong cum tit “cdc 16 chirc, doanh nghiép
ma té chire, cd nhdn dé sé hivu trén 50%
von diéu 16" 1a s& hitu truc tiép hay so
hiru gian tiép, nhim bao dam tinh minh
bach va thong nhit trong viéc ap dung
phép luat.

We  propose that the phrase
“organizations, enterprises in which the
organization or individual owns more
than 50% of the charter capital” should
clearly specified whether it refers to
direct or indirect ownership, in order to
ensure transparency and consistency in
the application of the laws.

17 Muc 1.3.(3) Dy Thao
18 Section I1.3.(3) of the Draft
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organizations or enterprises in
which they hold more than 50% of
the charter capital.

Stra d6i, bd sung Piéu 143 vé moi
hop Pai hoi dong c6 dong theo
huéng quy dinh 13 hon vé viée “giri
bang phuong thirc dé bao dam dén
duoc dia chi lién lac cta ¢ dong”.*°

Amending  and  supplementing
Article 143 on invitations to meeting
of General Meeting of Shareholders
to more clearly define the “sending
by a method guaranteed to reach the
addresses

shareholders”.*°

contact

of

Diéu 143 LDN hién hanh khong quy dinh td  phuong
thirc nao dugc xem 1a “dam bdo dén duoc dia chi lién
lac cia cé dong”. Dia chi lién lac dugc dinh nghia
tai Khoan 13, Diéu 4 LDN hién hanh, theo d6, dia chi
lién lac 13 “dia chi dang ky tru sé chinh doi véi té chike;
dia chi thuong tru hodc noi lam viéc hodc dia chi khac
cua ca nhan ma nguoi do dang ky voi doanh nghiép
dé lam dia chi lién lac”.

Article 143 of the current LOE does not specify which
method is considered to be “guaranteed to reach the
contact addresses of shareholders”. The contact
address is defined in Article 4.13 of the current LOE,
whereby, the contact address is “the registered head
office address in the case of an organization; or the
permanent residential address or the workplace
address or any other address of an individual who
registered such address with the enterprise as the
contact address”.

Tuy nhién, chua 1o “dia chi khac cua ca nhan” c6 bao
gom céc dia chi dién tir nhu email, fax, zalo, viber,...
hay khong. Ngoai ra, cac dia chi dién tur nay s€ khong
duoc xem la dia chi lién lac cua t6 chirc, do dinh nghia

Bén canh d& xuit stra d6i bd sung Piéu
143, ching toi d& xudt sira ddi, bd sung
quy dinh vé dinh nghia “dja chi lién lac”
tai Khoan 13, Diéu 4 cua LDN dé ghi
nhan nhimng dia chi dién tr khic cua to
chirc, c4 nhan ma td chirc, ca nhan d6 da
dang ky voi doanh nghiép dé 1am dia chi
lién lac.

In addition to the proposal to amend and
supplement Article 143, we propose to
amend and supplement the regulations
on the definition of “contact address” in
Article 4.13 of the LOE to record other
electronic addresses of organizations
and individuals that such organizations
and individuals have registered with
enterprises as contact address.

19 Gach dau dong (-) thir mudi sau Muyc I11.5 Dy Théo - phan noi dung T6 chirc, quan 1y, quan tri cong ty c6 phan.
20 The 16™ bullet point (-), Section II1.5 of the Draft - organization, management and administration of the joint-stock company.

Trang 8 / 48



Vietnam Business Forum 2025

VBF

VIETNAM
BUSINESS
FORUM

néu trén chi bao gom “dia chi dang ky tru so chinh”.

However, it is not clear whether “other address of of

an individual” include electronic addresses such as
email, fax, zalo, viber, etc. or not. In addition, these
electronic addresses will not be considered as contact
addresses of organizations, as the above definition

’

includes only “the registered head office address”.

Hién nay, cac doanh nghiép ngdy cang c6 nhu cu giri
thong bao moi hop bang cac phuong tién dién tir, dic
biét 14 cac cong ty dai chung vi s6 lugng 16n c¢b dong.
Vén dé nay da duoc cac doanh nghiép trao d6i véi
HOSE, HNX trudc ddy nhung cic co quan nay theo
quan diém str dung phuong thirc glri bao dam truyén
théng dé dam bao tuan tha quy dinh phap luat.

Currently, enterprises are increasingly in need of

sending meeting invitation notices by electronic
means, especially public companies with a large
number of shareholders. This issue has been discussed
by enterprises with HOSE, HNX in the past, but these
exchanges expressed their adherence to traditional
guaranteed delivery methods to ensure compliance

with legal provisions.

Viée giri thu theo phuong thirc giri bao dam truyén
thong sé& ton rat nhidu thoi gian va chi phi dé in an, giri
thu dén dia chi cua timg ¢ dong, va ciing chua chic
chan giri ding dia chi lién lac thyc té cua c6 dong.
Trong khi d6, cac phuong thttc khac nhu gui qua
email, zalo, viber,... ma c6 dong da ding ky véi cong
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ty vira dam bao nhanh chéng, tién loi, va kha nang co
d6ng nhan dugc théng bao ciing rat cao do cac phuong
tién nay da duogc dang ky vdi cong ty va dugce sir dung
phé bién. Bén canh dé, email ciing c6 chirc ning ty
dong hoan lai khi email guri sai dia chi, hodc thong bao
khi ngudi nhan da doc thu, tir d6 cong ty s€ biét duoc
lidu thong bao moi hop c6 dén dugc email cua cd dong
hay chua.

Sending a letter by the traditional guaranteed delivery
methods will be time-consuming and costly to print
and send the letter to the address of each shareholder,
and it does not guarantee to send to the correct actual
contact address of the shareholder. Meanwhile, other
methods such as sending via email, zalo, viber, etc.
that shareholders have registered with the company
both ensure speed and convenience, and the possibility
of shareholders receiving notifications is also very
high because these means have been registered with
the company and are commonly used. In addition, the
email also has an automatic recall function when the
email is sent to the wrong address, or a notification
when the recipient has read the letter, so the company
will know whether the meeting invitation notification

has reached the shareholders’ email or not.

7. Quy dinh rd tai san gop von 1a dong
Viét Nam?!

Trong trudng hop gdp von bang ngoai té, ching toi
nhan thiy rang viéc quy doi ngoai té sang dong Viét

Chung toi dé xuat giit nguyén quy dinh
hién hanh ctia LDN ddi vai viéc gop von

21 Gach du dong (-) thir nhat, Muyc I1.4 Dy Thao — phan ndi dung Gop vdn, ting, giam von cua doanh nghiép.
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Clarifying the contributed assets
being Vietnamese Dong %

Stra d6i, bd sung Diéu 34, 35, 36 dé
quy dinh rd hon vé tai san gop von
theo hudng quy dinh rd tai san gop
von 1a Pong Viét Nam va tai san
khac quy dinh tai (Diéu 105) Bo luat
Dan su phai dinh gi4d dwoc bing
DPong Viét Nam.

Amending and adding provisions to
Articles 34, 35, and 36 of the current

LOE to
contributed assets, specifying the

more clearly define
contributed assets being Vietnamese
Dong, and other assets as provided
under Article 105 of the Civil Code
which be

Vietnamese Dong.

must appraised in

Nam dé dam bao dang chinh xac véi sd von diéu 18
bang dong Viét Nam da ding ky 1a rat kho thuc hién.

In the case of capital contributions in foreign
currency, we acknowledge that converting foreign
currency into Vietnamese Dong to ensure that the
registered charter capital in Vietnamese Dong is
accurate is very difficult to implement.

Ngoai ra, néu ty gia hdi doai giam so véi thoi diém
dang ky von diéu 1¢, cac nha dau tu nudc ngoai sé phai
g6p thém von bang ngoai té cho du sé von diu 16 bang
déng Viét Nam cling nhu xin céc chép thuan ndi bd
can thiét. Diéu nay khong chi gay bit loi cho nha dau
tu nudc ngoai ma con lam giam sire hap dan cua moi
truong dau tu tai Viét Nam.

Furthermore, if the exchange rate decreases
compared to the time of charter capital registration
during the capital contribution process, foreign
investors will have to contribute additional capital in
foreign currency to meet the required charter capital
in Vietnamese Dong, as well as seek the necessary
internal approvals and obtain necessary licenses. This
not only imposes difficulties for foreign investors but
also reduces the attractiveness of the investment
environment in Vietnam.

Chung t6i chua 1& quy dinh cu thé ctia LDN stra doi sé
nhu thé ndo, nhung néu cho phép tai san gop von ciing

bing ngoai té, nham bao dam tinh 6n
dinh va phu hop vdi cac quy dinh hién
co.

We propose maintaining current
provisions of the LOE regarding capital
contributions in foreign currency, in
order to ensure stability and consistency
with existing regulations.

Chung t6i dé xuat bd sung cac quy dinh
diéu chinh tai san gop von dic biét twong
mg véi quy dinh vé tai san cia Bo luét
Dan su.

We propose to supplement regulations
regulating special capital-contributed
assets corresponding to the provisions
on assets of the Civil Code.

Ngoai ra, chiing t6i dé nghi xem xét dén
viéc gbp von bang cong stc, kinh
nghiém, ndng lyc... cia ca nhan néu céac
thanh vién gop von hodc c6 dong khac
ddng y véi viec gop von bang cong s,
kinh nghiém, nang lyc...

In addition, we propose to consider
capital  contribution by  effort,

22 The I* bullet point (), Section II.4 of the Draft - capital contribution, increase and decrease of capital of enterprises.
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1a cac loai tai san dugc quy dinh tai BO luat Dan sy thi
tai san gop von co thé s& bao gom tai san hinh thanh
trong twong lai, cac quyén tai san khac nhu quyén phat
sinh tir cac hop déng, quyén doino... Khi do, Du Thao
can tinh dén cic quy dinh hodc giao cho Chinh phu
huéng dan vé dinh gia tai san gop von, chuyén quyén
s& hitu tai san gbp von, xi Iy sw mau thuin véi cac quy
dinh phép luat khac lién quan dén loai khi tai san gop
von dic biét noi trén.

We are not certain on how the specific provisions of
the amended LOE will be drafted, but if the assets
contributed to capital are also allowed to be assets
specified in the Civil Code, the assets contributed as
capital may include assets formed in the future, other
property rights such as rights under contracts, the
right to collect debts, etc... Given that, the Draft
should provide the specific regulations or assign the
Government to guide the valuation of capital
contributed assets, transfer of ownership of capital
contributed assets, and handle conflicts with other
legal provisions related to the type of special capital
contributed assets mentioned above.

experience, capacity... of individuals if
other members or shareholders agree to
contribute capital by effort, experience,
capacity....

8. | Sira ddi, b sung Diéu 80 LDN hién
hanh vé viéc théng qua nghi quyét
Hoi dong thanh vién theo cac truong
hop tinh theo s6 lwong thanh vién va
theo ty 18 phan vbén gop dugc uy

quyén cua céac thanh vién ctia nhirng

Theo quy dinh tai Piéu 80 LDN hién hanh, thanh vién
Hoi dong thanh vién ciia Cong ty TNHH mot thanh
vién do chu s& hitu cong ty bo nhiém. Hoi dong thanh
vién nhan danh cha s¢ hitu cong ty thuc hién céc
quyén va nghia vu ctia chi so hitu cong ty. Bén canh
d6, Pidu 14 LDN hién hanh  quy dinh nguoi dai dién

Ngoai ndi dung sira d6i tai Dy Thao,
chung toi dé xuat bo sung quy dinh
khang dinh nguoi dai dién theo ty quyén
ctia chit so hitu ciing déng thoi 1a thanh
vién Hoi dong thanh vién ctia Cong ty
TNHH m¢t thanh vién. Quy dinh nay s€
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ngudi dai dién theo uy quyén, dong
thoi c6 tinh t6i thyc t& DNNN 1a cha
s& hiru nha nuéce chua bd nhiém du
s6 luong thanh vién Hoi dong thanh
vién tbi thiéu, hodc thanh vién
HDTV nghi huu theo ché @6 hoac
chuyén cong tac nhung chua kip bd
nhiém thay thé.?

Amending  and  supplementing
Article 80 of the current LOE
the
resolutions by the Board of Members

regarding adoption

in cases based on the number of

the authorized

shareholding ratio of the authorized

members  and

representatives, while also
considering the cases where state-
owned enterprises (SOEs) may not
the

required number of Board members,

have  appointed minimum
or where a member of the Board has
retired according to retirement
policies or transferred to other
without  a

positions timely

replacement appointment. 24

of

theo iy quyén cuia chu s¢ hiru phai 14 ca nhan duoc ty
quyén bang vin ban nhan danh chi so hitu thyc hién
quyén va nghia vy theo quy dinh ctia LDN.

According to the current provisions of Article 80 of the
LOE, members of the Board of Members of a single-
member Limited Liability Company shall be appointed
by the company’s owner. The Board of Members acts
on behalf of the owner to perform the rights and
obligations of the companys owner. Furthermore,
Article 14 of the current LOE states that the authorized
representative of the owner must be an individual who
is authorized in writing to act on behalf of the owner
and exercise rights and obligations in accordance with
the LOE.

Nhu vy, c6 phai tit ca cac thanh vién cia HDTV déu
1a nguoi dai dién theo Uy quyén cua chu s¢ hitu cta
Cong ty TNHH mdt thanh vién hay khong? HAY chi
¢6 mot/mot s6 thanh vién cuia HDTV mdi 1a nguoi dai
dién theo uy quyén ctia chii s& hiru. Bén canh quyét
dinh bd nhiém thanh vién HDTV cua chu sé hitu, ¢6
bat budc phai c6 thém vin ban Uy quyén cta cha sé
hiru cho thanh vién HPTV hay khong?

Therefore, shall all members of the Board of Members
have to be the authorized representatives of the owner

of the single-member Limited Liability Company? Or

gitip giam thiéu tranh cii trong thyc tién
ap dung va dam bao tinh minh bach, nhat
quan trong quan tri doanh nghiép.

In addition to the amendments in the
Draft, we propose to add a provision
that explicitly states that the authorized
representative of the owner is also a
member of the Board of Members of a
Limited  Liability
Company. This regulation will help

single-member

avoid disputes in practical application

and  ensure  transparency  and

consistency in corporate governance.

2 Gach dau dong (-) thir 5, Muc I11.4 Dy Thao — phan noi dung phan T6 chirc, quan 1y, quan tri cong ty TNHH mét thanh vién.
% The 5" bullet point (-), Section II1.4 of the Draft — regarding Organization, management, governance of single-member Limited Liability Company.
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only one or some members of the Board of Members
shall be the authorized representatives? In addition to
the decision of the owner to appoint Board members,
is it mandatory to have an additional authorization

letter from the owner for the Board members?

B sung quy dinh “Viéc dang ky thay
d6i von diéu 1& phai kém theo ban
sao gidy to chirng minh hoan tat viéc
thay d6i von diéu 18” tai khoan 2
Diéu 30

the
"Registration of charter capital

Supplementing provision:
change must be attached with a copy
of documents proving completion of
charter capital change" in Clause 2,
Article 30

Chung t6i chua 16 Diéu 30 s& dugc thay doi nhu thé
nao, tuy nhién theo dé xuat tai ddy, chung toi hiéu rang
doanh chu s¢ hitu / thanh vién méi cua cong ty TNHH/
cong dong moi phai gop du vén méi tiép tuc thyc hién
dang ky vdi co quan dang ky kinh doanh.

Chung t6i luu ¥ rang ddi voi doanh nghiép c6 von dau
tu nudc ngoai, ngan hang yéu cau chi so hitu phai
duogc cap gidy chimg nhan ding ky doanh nghiép thé
hién viéc ting vén trudce khi cho phép ngoai té duoc
chuyén vao tai khoan von dau tu tryc tiép ciia doanh
nghiép tai Viét Nam. Dé xudt hién tai c6 thé gay ra tinh
trang con ga — qua trimg vi nha dau tu mdi khong thé
chuyén tién gop thém vén vao tai khoan néu khong co
gidy chimg nhan ding ky doanh nghiép stra doi.

We are not clear on how Article 30 will be amended,
however, as proposed, we understand that the owner/
member/ shareholder must contribute sufficient
capital before proceeding with the registration with
the business registration authority.

We note that for foreign-invested enterprises, some
banks require the owner to obtain an enterprise
registration certificate before allowing foreign

Chung t6i dé xuat Diéu 30 bo quy dinh
chi dugc ding ky thay ddi von diéu 1¢
sau khi d4 thanh toan xong von.

We propose that Article 30 exclude
provisions such that increase/ decrease
to charter capital can only be registered
after capital has been fully paid.
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currency to be transferred into a capital account of the
target company in Vietnam. The current proposal may
create a chicken-egg situation as the new investor
cannot transfer capital contribution without an
amended business registration certificate.

10.

Hi¢u luc cua nghi quyét Pai hoi
ddng c6 dong®

The validity of resolutions of the
General Meeting of Shareholders®

Stra d6i, bo sung Piéu 152 vé hiéu
luc ctia nghi quyét Pai hoi dong co
déng theo hudng bo sung hinh thirc
“quyét dinh” ctia Pai hoi dong cd

dong
Amending  and  supplementing
Article 152 on the validity of

resolutions of the General Meeting
of Shareholders by adding the form
of "decisions" made by the General
Meeting of Shareholders.

Chung t6i chua 16 Diéu 152 LDN sé& dugc stra ddi, bd
sung nhu thé nao.

We are unsure how Article 152 of the LOE will be
amended or supplemented.

Tuy nhién, xem xét Pidu 152 ctia LDN hién hanh,
chung t6i c6 y kién nhu sau:

However, after considering the current Article 152 of

the LOE, we hold the opinion as follows:

Theo Piéu 152 cia LDN hién hanh, nghi quyét Pai hoi
dong c6 dong dugc thong qua bang 100% tong sb co
phan c6 quyén biéu quyét 1a hop phéap va co6 hiéu luc
ngay ca khi trinh ty, thu tuc tri€u tap hop va thong qua
nghi quyét d6 vi pham quy dinh ciia LDN va Diéu 18
cong ty. Trong khi d0, viéc bau thanh vién Hoi dong
quan tri, thanh vién Ban kiém soét theo phuong thic
bau don phiéu s& duoc tinh trén s phiéu bau (Khoan
3, Piéu 148 LDN), khong phai trén c6 phan c6 quyén
biéu quyét.

According to Article 152 of the current LOE, a

Chung t6i dé xuat sira d6i bd sung Diéu
152 theo dé 1am rd noi dung duéi day:

We propose to amend and supplement
Article 152 to clarify the following:

(i) Trong trudong hop Diéu 152 4p dung
cho ca viéc bau thanh vién Hoi dong
quan tri, thanh vién Ban kiém soat, can
bo sung trudng hop 100% sb phiéu bau
duogc don hét cho mot tng ctr vién cu
thé; hodc

(i) In case Article 152 applies to the
election of members of the Board of
Directors and members of the Control
Board, the Draft should clarify it is
applicable where 100% of the votes are
cast for a specific candidate;

(i1) Trong truong hop khong ap dung,
can sira doi bo sung theo hudng lam rd
quy dinh nay.

% Gach dau dong (-) thir hai muoi mdt, Muc II1.5 Dy Thao - phan ngi dung T6 chirc, quan 1y, quan tri cong ty c¢6 phan.

% The 21° bullet point (-), Section IIL.5 of the Draft — regarding Organization, management, governance of joint-stock companies.
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resolution of the General Meeting of Shareholders
passed by 100% of the total shares with voting rights
is considered legal and effective even if the procedure
for convening the meeting and adopting the resolution
violates the provisions of the LOE and the company's
charter. Meanwhile, the election of Board members
and members of the Inspection Committee through a
cumulative voting method is based on the number of
votes (Clause 3, Article 148 of the LOE), not on the
shares with voting rights.

Nhu vay, trong trudng hop bau bo sung thanh vién Hoi
d6ng quan tri, thanh vién Ban kiém so4t ma thanh vién
duogc bau dat duge 100% s phiéu bau thi nghi quyét
vé bau thanh vién Hoi dong quan tri, thanh vién Ban
kiém soat nhu vay c6 thudc pham vi ap dung cua Diéu
152 ctia LDN hay khong.

Therefore, in the case of election to supplement a
member to the Board of Directors or the Inspection
Committee, if the elected member achieves 100% of
the votes, does the resolution on the election of
members of the Board of Directors or the Inspection
Commiittee fall under the scope of Article 152 of the
LOE?

(ii) In cases where Article 152 is not
applicable to that, the Draft should
amend and supplement to further clarify

this regulation.

11.

Tham quyén triéu tip cudc hop Hoi
ddng quan tri%’

Dé xuat sira d6i nay chua giai quyét dugc van dé vé
tham quyén tri¢u tap cudc hop Hoi déng quan tri trong
truong hop (i) Chu tich Hoi dong quan tri bj Hoi dong

Chung t6i dé xuat sira d6i b6 sung Diéu
157 LDN theo hudéng mod rdng cac
truong hop trong vi tri Cha tich HPQT,

2" Gach du dong (-) thir hai mwoi lam, Muc I11.5 Dy Théo — phan ndi dung Té chtre, quan 1y, quén tri cong ty c¢6 phan.
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The authority to convene a Board of

Directors meeting®®

Stra d6i bd sung DPiéu 157 vé cude
hop Hoi dong quan tri theo hudng bd
sung quy dinh cy thé vé tham quyén
triéu tap cudc hop Hoi déng quan tri,
viéc td chtic cude hop bau lai Chu
tich Hoi dong quan tri trong truong
hop Chu tich Hoi dong quan tri vang
mit hodc khong thé thyuc hién duoc
nhiém vu ctia minh.

Amending  and  supplementing

Article 157 regarding Board of

Directors meetings by adding
specific provisions on the authority
to convene a Board meeting and the
organization of a meeting to elect a
new Chairman of the Board in case
the current Chairman is absent or

unable to perform their duties.

quén trj bai nhiém/mién nhiém nhung khong bau dugc
Cha tich Hoi déng quan tri thay thé, hoac (i1) Pai hoi
ddng c6 déng mién nhiém/bdi nhiém tu cach thanh
vién Ho1 déng quan tri cia Chu tich Ho1 déng quan tri
duong nhiém.

This proposed amendment does not address the issue
of the authority to convene a Board of Directors
meeting in cases where (i) the Chairman of the Board
is dismissed/removed by the Board of Directors but a
substitute Chairman has not been elected, or (ii) the
General Meeting of Shareholders dismisses/removes
the current Chairman of the Board from their position
as a member of the Board.

nhu vi du bén canh, thay vi chi giai quyét
truong hop Chu tich HPQT véing mit
hodc khong thé thyc hién dugce nhiém vu
ctia minh nhu Dy Thao dé xuit.

We propose to amend and supplement
Article 157 of the LOE to expand the
cases of a vacancy in the Chairman of
the Board position, as outlined in the
examples above, rather than only
addressing the case where the Chairman
is absent or unable to perform their

duties, as the Draft suggests.

12.

Stra doi, bd sung Diéu 138 vé quyén
va nghia vu cua DPai Ho1 déng )
dong?® theo hudng xir Iy mau thuan
phap luat vé phan dinh quyén cua
Pai hoi dong c6 dong va HPQT dbi

LDN chua c6 quy dinh cu thé vé viéc Dai hoi dong cd
dong c6 tham quyén huy bo nghi quyét cta chinh co
quan nay ban hanh hay khong.

The LOE does not have specific provisions regarding
whether the General Meeting of Shareholders has the

Ngoai ndi dung sua ddi tai Du Thao,
chung t6i dé xuit bo sung tham quyén
ctia Pai hoi déng c6 dong dugc hay bo
nghi quyét do chinh co quan nay ban
hanh.

% The 25" bullet point (-), Section II1.5 of the Draft — regarding Organization, management, governance of joint-stock companies.

29 Gach dau dong (-) thir 12, Myc IIL.5 Dy Thao — phan ndi dung Té chirc quan 1y, quan tri cong ty ¢d phan
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v6i chién luoc, ké hoach, quyét dinh
du 4n dau tu cia cong ty...

Amending  and  supplementing
Article 138 regarding the rights and

obligations of the General Meeting

of Shareholders, with the aim of

resolving legal conflicts concerning
the delineation of rights between the
General Meeting of Shareholders
and the Board of Directors in
relation to the company's strategies,
plans, and decisions on investment
projects, etc. 30

authority to annul its own resolutions.

Theo mdt ban an gan day, Toa an cho rang tham quyén
hay bo nghi quyét cia PHDCD 1a cta Toa an hodc
Trong tai cin ct theo quy dinh tai Pidu 151 LDN hién
hanh. Mic du vay, quan diém nay c6 thé chua hoan
toan thuyét phuc, do Piéu 151 LDN chi quy dinh vé
quyén yéu cau Toa an hoidc Trong tai xem xét, huy bod
nghi quyét hodc mot phan ndi dung nghi quyét Dai hoi
dong cb dong cua cd dong, nhom cd dong sé hiru tir
5% cb phan phd thong, ma khong hoan toan khing
dinh chi c6 Toa an hodc Trong tai c6 thAm quyén hay
b6 nghi quyét ciia Pai hoi dong cd dong.

According to a recent judgment, the Court held that
the authority to annul a resolution of the General
Meeting of Shareholders lies with the Court or
Arbitration, according to Article 151 of the current
LOE. However, this view may not be completely
convincing, as Article 151 of the LOE only specifies
the right of shareholders or groups of shareholders
holding at least 5% of the ordinary shares to request
the Court or Arbitration to review and annul a
resolution or part of a resolution of the General
Meeting of Shareholders, without fully asserting that
only the Court or Arbitration has the authority to
annul resolutions of the

Shareholders.

General Meeting

of

In addition to the amendments in the
Draft, we propose to add the authority of
the General Meeting of Shareholders to
annul resolutions issued by itself.

Trang 18 / 48
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Theo chung ti, Pai hoi dong ¢ dong vé nguyén tic
s& c6 thAm quyén huty bo nghi quyét cta chinh co quan
nay ban hanh. biéu nay s€ tao su thuén lgi cho cong
ty c¢6 phan dugc thay doi linh hoat ké hoach kinh
doanh theo thi truong, cling nhu han ché cac tranh
chap va cai thién thoi gian xir I tranh chép (néu co).

We opined that the General Meeting of Shareholders,
in principle, shall have the authority to annul

resolutions it has passed. This would facilitate the

flexibility of joint-stock companies in adjusting its

business plans according to the market, as well as
avoid disputes and lessen the dispute resolution time.

13.

Stra d6i, bo sung Picu 167 vé chap
thuan hop dong, giao dich giita cong
ty voi nguodi c6 lién quan theo
huong: Quy dinh r0 khai niém
“nguol co lién quan”; quy dinh 10
viéc Hoi dong quan tri chip thuan
cac hop dong, giao dich c6 gia tri
nho hon 35% tong gid tri tai san cta
doanh nghiép ghi trong bdo céo tai
chinh riéng 1¢ gan nhat hodc mot ty
1¢ hoac gié tri khac nhé hon theo quy
dinh tai Diéu 18 cong ty; Pai hoi
ddng c6 dong chap thuan hop dong,
giao dich hop ddng, giao dich vay,
cho vay, ban tai san c6 gia tri 1é6n hon
10% tong gia tri tai san cta doanh

Theo quy dinh Piéu 167 LDN hién hanh, thanh vién
Hoi dong quan trj hodc c6 dong “co loi ich lién quan”
khong duogc biéu quyét dbi vdi cac giao dich ciia doanh
nghiép vé1 nguoi co lién quan. Tuy nhién LDN chua
1am rd khai niém “c6 loi ich lién quan”. Piéu nay gay
khé khan cho doanh nghiép khi xac dinh mot thanh
vién Hoi dong quan tri hodc cd dong cé loi ich lién
quan hay khong.

Under Article 167 of the current LOE, members of the
Board of Directors or shareholders “having related
interests” are not allowed to vote on transactions
between the company and related parties. However,
the LOE does not clarify the definition of “having
related This difficulties  for

enterprises in determining whether a Board member

interests”. creates

Ngoai ndi dung sira d6i tai Dy Thao,
chung toi dé xuat xay dung quy dinh lam
1 thé nao 1a “c6 loi ich lién quan”.

In addition to the amendments in the
Draft, we propose to develop regulations
that clearly define the term “having
related interests .
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nghiép ghi trong bao cdo tai chinh | or shareholder has related interests or not.
riéng 1¢ gan nhat giita cong ty va cb
d6ng so hiru tir 51% téng s6 ¢d phan
c6 quyén biéu quyét troé 1én hoic
ngudi c6 lién quan cua cd dong
do....t

Amending  and  supplementing
Article 167 regarding the approval
of contracts and transactions
between the company and related
parties as follows: clearly provide
the definition of “related parties’;
clearly specify the Board of
Directors’approval of contracts and
transactions with a value less than
35% of the total asset value of the
company as stated in the most recent
separate financial statements, or
another smaller ratio or value as
specified in the company's charter;
and the General Meeting of
Shareholders’ approval of contracts,
transactions, loan transactions,
borrowing transactions, and asset
sales with a value greater than 10%

of the total asset value of the

company as stated in the most recent

31 Gach dau dong (-) thir 12, Myc I11.5 Dy Thao — phan ndi dung Té chirc quén 1y, quan tri cong ty cd phan
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financial
the

shareholder owning 51% or more of

separate Statements,

between company and a
the total voting shares or the related

parties of such shareholder®

14.

Quy dinh méi vé chu s& hitu huong

loi%3

The new regulations on beneficial

0wners34

Dy Thao dua ra nhiéu bién phép lién
quan dén chu s¢ hitu huong loi
(“CSHHL”) d¢ thuc hién cam két vé
phong chéng rira tién, trong d6 co
nhiéu nghia vy cia doanh nghiép
dugc tom tit nhu sau:

The

measures

Draft  introduced  several

related to beneficial
owners (“BO”) to implement anti-
commitments,

money laundering

including many obligations of

enterprises summarized as follows:

a. Thu thap, cap nhat va bao cao
thong tin CSHHL cua doanh

Quy dinh vé CSHHL 1a can thiét gitp cai thién moi
truong dau tu cta Viét Nam. Tuy nhién, vi¢c ap dat
nhiéu nghia vy lién quan dén CSHHL c6 thé gy kho
khan trong qua trinh xac dinh CSHHL va thuc hi¢n cac
cam két vé phong chdng rira tién. Pic biét, mot sb
nghia vy nhu chiu trach nhiém vé tinh trung thuc va
chinh xac cta théng tin CSHHL (diém b cot bén trai)
hay luu giit thong tin ké ca sau khi doanh nghiép giai
thé hoic chim dut hoat dong (diém ¢ cot bén trai) gan
nhu khong kha thi hodc rat kho thyc hién ddi véi
doanh nghiép.

The regulations on BO are essential for improving
Vietnam s investment environment. However, imposing
numerous obligations related to BO could create
challenges in identifying BO and fulfilling anti-money
In particular, certain

laundering commitments.

obligations, such as being responsible for the

truthfulness and accuracy of BO information (point b,

Chung t6i d& xuét xay dung quy dinh vé
CSHHL theo hudng hai hoa gitra nghia
vu doanh nghié¢p va tinh kha thi, tranh
tao ganh ning tuan thu khong can thiét.

We propose to develop regulations on

BO to balance the obligations of

enterprises and  feasibility,  while
avoiding  unnecessary  compliance
burdens.

Bén canh d6, kién nghi bo sung nghia vy
thu thap, cap nhat, luvu gitt va bao céo
thong tin CSHHL cua doanh nghiép ddi
v6i cac t6 chirc tai chinh va nhom nganh
nghé chuyén moén. Diéu nay khong chi
giam b6t ganh ndng cho doanh nghiép
ma con tao ngudn dir lidu dang tin cay
dé dbi chiéu thong tin vé CSHHL khi
can thiét.

In addition, we recommend adding the

32 The 12" bullet point (-), Section II1.5 of the Draft — organization of management and administration of joint-stock companies
3 Muc IV Dy Thao
34 Section 1V of the Draft
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nghiép.
To collect, update, and report
information regarding the BO
of the company.

Chju trach nhiém vé tinh trung
thuc va chinh x4c cua thong tin
CSHHL.

To ensure the truthfulness and
accuracy of  the BO
information.

Luru gitr théng tin vé CSHHL tai
tru s& chinh hodc dia diém khac
theo Diéu 1&. Thong tin phai
dugc luu git trong sudt qua
trinh hoat dong va it nhit 05
ndm sau ngay doanh nghiép giai
thé, pha san, chdm dut hoat
dong.

1o keep the BO information at
the company's headquarters or
another location as specified in
The
information must be retained
the

operations and for at least five

the company's charter.

throughout company's
vears after the company is
dissolved, bankrupt, or ceases
to operate.

bang ky/thong bao thong tin

left column) or retaining information even after the
company is dissolved or ceases operations (point c,
left column), seem nearly impossible or very difficult
for enterprises to implement.

Tai Nhét Bén, cic quy dinh vé chdng rira tién bao gdm
cac nghia vu: (1) Xac minh danh tinh khéach hang; (2)
Luu trit hd so vé qué trinh xac minh, va (3) Béo céo
cac giao dich dang ngo 1én co quan chuc nang.

In Japan, anti-money laundering regulations comprise

the following obligations: (1) checking the identity of

the clients; (2) keeping the records of such checking
and; (3) reporting doubtful transactions to the
authorities.

Nhiing nghia vu nay, tuy ting truong hop, chi dugc ap
dung d6i v6i cac to chirc tai chinh va mét sé doanh
nghiép phi tai chinh va nhom nganh nghé duoc chi
dinh (Designated Non-Financial Businesses and
Professionals - DNFBPs), bao gdbm doanh nghiép kinh
doanh song bac, méi gidi bat dong san,kinh doanh
trang suc/da quy, dai ly tiép nhén cudc goi dién thoai,
dai ly chuyén tiép cudc goi dién thoai, dai ly thué,
kiém toan vién (CPA), luat su.

Those obligations are imposed, on a case by case
basis, only on the financial institutions and some

businesses and

like

operators, real estate brokers, jewelry/precious stone

designated non-financial

professionals, including businesses casino

obligation to collect, update, retain, and
report BO information for financial
institutions and certain professional
sectors. This would not only reduce the
burden on enterprises but also create a
reliable data source for cross-checking
BO information when necessary.
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CSHHL trong ho so ding ky
doanh nghiép.

To register/notify BO
information in the company's
registration dossiers.

Cung cip chinh xac va day du
thong tin CSHHL theo yéu cau
clia co quan c6 thdm quyén khi
¢6 yéu cau.

To provide accurate and
complete BO information upon
request by competent
authorities.

traders, telephone reception agents, telephone call
transfer agents, etc. and the professionals like tax

agents, CPAs, lawyers.

Tuy nhién, cac nghia vu trén khong ap dung d6i voi
doanh nghiép noi chung.

However, none of those obligations are imposed to the

enterprises generally.

Vé van dé vé Chu s hitu huong loi (Beneficial Owner
- BO), tai Nhat Ban, chi c¢6 cong ching vién, to chic
tai chinh va cac doanh nghiép phi tai chinh/nganh nghé
duogc chi dinh (DNFBPs) (trir ludt su) méi c6 nghia vy
thu thap thong tin vé chu s¢ hitu huong loi (BO).

Regarding the beneficial owners issue, in Japan, only
notary publics, financial institutions and designated
non-financial businesses and professionals(DNFBPs)
except for lawyers) are obliged to obtain the
information of BO.

Bén canh do, tir nam 2024, Nhat Ban d3 bat dau trién
khai dang ky danh sach CSHHL tai By Tu phap. Tuy
nhién, viéc dang ky nay chi dugc thuc hién theo yéu
ciu cta cong ty cb phan (stock companies) va khong
phai 1a nghia vu bat bugc. Néu mot cong ty cd phan
duogc yéu cau cung cap danh sach CSHHL boi td chirc
tai chinh hodc doanh nghiép/nganh nghé duoc chi
dinh, cong ty d6 s& liy ban sao danh sach CSHHL d3
dang ky tai B Tu phép va ndp cho ngan hang hoac
céc to chirc lién quan.
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In addition, in Japan, registration of the list of the
beneficial owners (BO) at the Department of Justice
has been just started in 2024 but it is done just upon
the request of the stock companies and registration is
not an obligation of the stock companies. If the stock
companies are required by financial institutions or
designated non-financial business and professionals
to submit the list of BO, the stock companies will
obtain the copy of the registered BO list from the
department of justice and will submit it to the banks,
etc.

15.

Chua duoc nhéc dén tai Du Thao

Not available in the Draft

Uy quyén noi bd giira cac co quan trong co cau to

chirc quan Iy cong ty

Internal authorization between corporate bodies

within the corporate organizational structure

LDN quy dinh quyén va nghia vu cia ting co quan
quan 1y trong ndi bd doanh nghiép, vi du nhu quyén
va nghia vu ciia Pai hoi dong c6 dong, quyén va nghia
vu ctia Hoi dong quan tri, quyén va nghia vu ctia Tong
giam dbc, giam ddc... Van dé dit ra 1a co quan quan
1y cap cao hon nhu Pai hoi dong cd dong co thé uy
quyén cho co quan quan 1y cip thap hon nhu Hoi dong
quan tri dugc thuc hién mot phﬁn hodc toan bd cac
quyén han, nhiém vu cua Pai hoi déng ) dong hay
khong?

The LOE stipulates the rights and obligations of each
management body within the company, such as the

Chung t6i dé xudt can quy dinh rd rang
vé viéc co cho phép ty quyén ndi bo
gilta cac co quan quan ly trong ndi b
doanh nghiép hay khong? Néu cho phép
thi can xac dinh rd nhiing van dé& nao
duoc ty quyén dé khong 1am anh hudng
bét loi dén cac c6 dong.

We propose that clear regulations
should be established regarding whether
between

management bodies within the company

internal authorization
is permissible. If such authorization is
allowed, it is important to clearly define
which matters can be authorized, to
ensure that it does not adversely affect
shareholders.
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rights and obligations of the General Shareholders’

Meeting, the rights and obligations of the Board of

Directors, the rights and obligations of the General
Director. Director, etc. The concern raises as to
whether a higher-level management body, such as the
General Shareholders' Meeting, can authorize a

lower-level body, such as the Board of Directors, to

exercise some or all of the powers and obligations of

the General Shareholders' Meeting.

Thuc té 1a ¢6 cac ¥ kién khac nhau vé van dé trén
nhung tir phia co quan quan 1y Nha nuéc thi Uy ban
Chimg khoan Nha nudc khang dinh rang viéc uy
quyén ndi bo nhu vay 1a khong phu hop véi quy dinh
phap luat.®

In practice, there are different opinions on this issue,
however, from the perspective of the State authorities,
the State Securities Commission affirms that such
internal authorization does not align with legal

regulations.®

16.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Vén dé cu tru tai Viét Nam céia ngudi dai dién theo
phap luat

The issue of residence in Vietham for legal

representatives.

Theo Piéu 12.3 LDN, doanh nghiép phai bao dam

Chuing t6i dé xuét can l1am 1 khai niém
“cu trh tai Viét Nam” duoc xac dinh can
cu trén quy dinh phap luat chuyén nganh
nao.

We propose that the Draft should clarify

3 Cong vin s 913/UBCK-GSDC cia UBCKNN ngay 23/02/2022.
% Official Letter No. 913/UBCK-GSDC of the SSC dated 23 February 2022
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ludn c6 it nhat mot nguoi dai dién theo phap luét cu
tra tai Viét Nam.

According to Article 12.3 of the LOE, the enterprise
must ensure that there is always at least one legal

representative residing in Vietnam.

Truong hgp ngudi dai dién theo phdp ludt 1a nguoi
nudc ngoai thi vAn dé cu tra 6 thé xéc dinh theo Luét
nhap canh, xuat canh, qua canh, cu tra ctia ngudi nudc
ngoai tai Viét Nam va cac quy dinh huéng dan cua
Luat thué thu nhép c4 nhan khi xac dinh ca nhan cu

7

tru.

In cases where the legal representative is a foreigner,
the issue of residence can be determined according to

the Law on entry, exit, transit, and residence of
foreigners in Vietnam, along with the guiding

regulations of the Law on Personal Income Tax when

determining a resident.

Nhu vay, van dé cu trii cia ngudi dai dién theo phap
luat 1a ngudi nude ngoai s€ can clir vao quy dinh phap
luat nao?

Therefore, which legal provisions should be applied to

determine the residency status of a foreign legal

representative?

which legal provisions under specialized

laws should be applied to interpret the

’

definition of “residence in Vietnam”.

17.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Theo quy dinh tai Khoan 4 va Khoan 6 Diéu 53 LDN
hién hanh, néu mét thanh vién ting cho phan vn gop
cua minh nhung nguoi nhan khong dugc Hoi déng

Chung t6i dé xuit bd sung quy dinh cong
ty phai mua lai phan von gop dé tra ng

tor nguo1 nhan thanh toan trong truong
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thanh vién chap thuan lam thanh vién, thi phan von
gop d6 c6 thé dugce cong ty mua lai hodc chuyén
nhuong theo quy dinh tai Piéu 51 va Diéu 52 LDN
hién hanh.

According to Clauses 4 and 6, Article 53 of the current
LOE, if a member transfers their contributed capital
as a gift, but the recipient is not approved by the
Members’ Council to become a member, the
contributed capital may be repurchased by the
company or transferred in accordance with Articles 51
and 52 of the current LOE.

Theo Khoan 7 Diéu 53 LDN hién hanh, néu mot thanh
vién dung phan vén gop dé tra ng, nguoi nhan thanh
toan c6 quyén str dung phan von gop d6 theo mot trong
hai hinh thirc: (i) tré thanh thanh vién cong ty néu dugc
Ho1 déng thanh vién chép thuan; hodc (ii) chao ban va
chuyén nhuong phan vén gop d6. LDN chua c¢6 quy
dinh xir 1y truong hop bén nhan phan von gop khong
duoc Hoi déng thanh vién chép thuin lam thanh vién
nhung ciing khong chuyén nhugng dugc phan von gop
d6 cho nguoi khac. Diéu nay co thé giy ra tinh trang
bé tic trong xir Iy phan von gép dung dé tra no (bao
gdm ca trudng hop xir Iy phan vén gop dugc cam cb,
thé chéap), anh hudng dén quyén loi cta cac bén lién
quan.

According to Clause 7, Article 53 of the current LOE,
if a member uses their contributed capital to settle a
debt, the recipient has the right to handle the

contributed capital in one of two ways: (i) becoming a

hop nguoi nay khong duoc Hoi dong
thanh vién chép thuan lam thanh vién,
tuong ty quy dinh dbi voi phan vén gop
duoc tang cho da trich dan.

We propose supplementing regulations
requiring the company to repurchase the
contributed capital used for debt
settlement from the recipient if they are
not approved as a member by the
Members’ Council, similar to the
provisions already in place for gifted
contributed capital.
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member of the company if approved by the Members’
or (ii)

contributed capital. However, the LOE does not

Council; offering and transferring the
provide regulations for cases where the recipient of the
contributed capital is not approved by the Members’
Council to become a member and is also unable to
transfer the contributed capital to another party. This
could lead to a deadlock in handling contributed
capital used for debt settlement (including cases
where the contributed capital is pledged or
mortgaged), affecting the rights and interests of the
parties involved.

18.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

LDN hién hanh chua c6 quy dinh 1o truong hop cong
ty TNHH hai thanh vién trg 1én ting von diéu 1é bang
cach tiép nhan thanh vién méi, tu cach thanh vién cia
ngudi gop von s& phat sinh vao thoi diém nao.

The current LOE do not have any clear provision
defining the exact point at which the membership s
status of a capital contributor arises in case a limited
liability company with two or more members
increasing its charter capital by accepting new
members.

Khoan 5, Piéu 47 LDN hién hanh quy dinh nguoi gop
vbn thanh 13p cong ty tré thanh thanh vién ké tir thoi
diém da thanh toan phan von gop va nhiing thong tin
vé ngudi gop von dugce ghi diy du vao sd dang ky
thanh vién.

Dé nghi stra d6i quy dinh tai Diéu 68
LDN hién hanh theo huéng quy dinh rd
trong truong hop cong ty TNHH hai
thanh vién tro 1én ting von diéu 18 bang
cach tiép nhan thanh vién méi, nguoi
g6p von tré thanh thanh vién ké tir thoi
diém di thanh toan phan vén goép va
nhimg thong tin vé nguoi gop von duge
ghi day du vao so ding ky thanh vién.

Recommending to amend Article 68 of
the current LOE to more clearly define
in case a limited liability company with
two or more members increases its
charter capital by accepting new

members, capital contributors become

members as from the time of payment of

Trang 28 / 48



Vietnam Business Forum 2025

VIETNAM
BUSINESS
FORUM

Article 47.5 of the current LOE specifies that a capital
contributor becomes a member of the company as
from the time of payment of contributed capital and
the information about such capital contributor is fully
recorded in the register of members.

Mic du vay, do Khoan 5, biéu 47 duoc dat trong ngtr
canh gép von thanh 1ap cong ty, diéu nay c6 thé dan
dén cach hiéu rang quy dinh tai Khoan 5, Diéu 47 chi
ap dung cho truong hop gép vén thanh 1ap cong ty,
khong bao gdm cac trudng hop khic. Vi cach dién
giai d6, chi khi gop von thanh 1ap cong ty, tu cach
thanh vién m&i phat sinh tir thoi diém thanh toan va
ghi nhén thong tin vao s6 ding ky thanh vién, con déi
v6i cac truong hop khac (nhu thanh vién méi gop vén
vao cong ty sau thoi diém thanh 1ap) thi khong ap
dung.

However, since Article 47.5 is placed in the context of
capital contribution to establish a company, this may
lead to the understanding that the provisions in Article
47.5 only apply to the case of capital contribution to
establish a company, excluding other cases. With that
interpretation, only when contributing capital to
establish a company, membership arises from the time
of payment and recording information in the register
of members, while for other cases (such as new
members contributing capital to the company after the

time of establishment), it does not apply.

Ngay ca quy dinh tai Diéu 68 LDN hién hanh vé ting,

contributed capital and the information
about such capital contributors is fully
recorded in the register of members.
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giam von diéu 1é cling chi dé cap dén van dé thu tuc,
khong quy dinh vé thoi diém phat sinh tu cach thanh
vién khi cong ty ting von diéu 1é bang cach tiép nhan
thanh vién mai.

Even the provisions in Article 68 of the current LOE
on increase and decrease of charter capital only
mention procedural issues, and do not specify the time
when membership arises when the company increases

its charter capital by accepting new members.

Nhu vay, can thiét phai quy dinh rd thoi diém phat sinh
tu cach thanh vién ddi v6i thanh vién méi khi cong ty
TNHH hai thanh vién tré 1én tang von diéu 1¢, nham
tranh viéc nham 1an va phat sinh tranh chap, ciing nhu
dam bao sy thong nhét trong viéc 4p dung quy dinh
phap luat va thuc tién xét xu.

Thus, it is necessary to clearly define the time when
membership arises for new members when a limited
liability company with two or more members increases
its charter capital, in order to avoid confusion and
disputes, as well as ensure consistency in the

application of legal provisions and judicial practice.

19.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Theo quy dinh tai Diéu 67 ciia LDN, giao dich giita
cong ty va thanh vién dugc xem la giao dich v41 nguoi
¢6 lién quan va phai dwgc HDTV chép thuan, thanh
vién c6 lién quan khéng tinh vao viéc biéu quyét. Néu
giao dich thuc hién khong ding quy dinh tai Piéu 67
LDN s& bi v6 hiéu. Piéu 67 LDN khong loai trir bat

Chuing t6i dong ¥ rang céac giao dich lién
quan dén phan vén gop giita cong ty va
thanh vién la giao dich c6 lién quan
nhung dé xuat tha tuc chap thuan giao
dich c6 lién quan nhu quy dinh tai Diéu

67 s& khong ap dung dbi véi cac giao
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ky giao dich nao khoi pham vi diéu chinh.

According to Article 67 of the LOE, transactions
between the company and its members are considered
related-party transactions and must be approved by
the Members' Council, the related member is excluded
from voting on the matter. If a transaction is conducted
in violation of the provisions of Article 67 of the LDN,
it will be deemed invalid. Article 67 does not exclude
any transactions from its scope of regulation.

Trudng hop Hoi dong thanh vién cia cong ty da ra
nghi quyét ting hodc giam vbn diéu 1 theo phuong
thirc tang thém von gop cia thanh vién hodc hoan tra
phan vbn gop cho thanh vién, hodc mua lai phan vén
gop cua thanh vién theo quy dinh tai Diéu 68 LDN thi
truge khi ky két, thuc hién giao dich v6i thanh vién,
cong ty c6 phai thuc hién theo trinh tu thu tuc chép
thuén giao dich v&i nguoi ¢o6 lién quan theo quy dinh
tai Diéu 67 cia LDN hay khong?

In cases where the Members' Council of the company
has passed a resolution to increase or decrease the
charter capital by either increasing the capital
contribution of members, returning the capital
contribution to members, or redeeming the capital
contributions from members as stipulated in Article 68
of the LOE, is the company required follow the
procedure for approval of related-party transactions
as set out in Article 67 of the LOE before signing or

dich mua, ban, hoan lai phan von gop
giita cong ty va cac thanh vién. Van dé
tang, giam von diéu 1& di duoc thong
qua tai cudc hop HDPTV theo tham
quyén cia HDTV tai Biéu 55.2(b) LDN
nén khong can phai thyc hién thém thu
tuc chép thuén giao dich & giai doan thuc
hién giao dich.

We agree that transactions related to
capital  contribution  between  the
company and existing members are
related-party transactions, however, we
propose that the approval procedure for
related-party transactions as outlined in
Article 67 should not apply to
transactions such as the purchase, sale,
or return of capital contributions
between the company and existing
members. The issue of increasing or
decreasing the charter capital has
already been approved at the Members'
Council meeting, in accordance with the
powers of the Members' Council under
Article 55.2(b) of the LOE. Therefore,
there is no need to carry out additional
approval procedures at the stage of

executing the transaction.
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executing the transaction with its members?

20.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

biéu kién cua Trudng Ban kiém soat va kiém soat vién
cua doanh nghiép nha nudc va cua Truoéng Ban kiém
soat cua cong ty cO phan

Conditions for the head of the Inspection Committee
and inspectors of State-owned enterprises and for the
head of the Inspection Committee of joint stock
companies

Theo Piéu 103.3(a) va 168.2 cia LDN, Truéng Ban
Kiém soat va kiém soat vién ctia doanh nghiép nha
nuée va Trudng Ban Kiém soat cua cong ty c¢6 phan
phai c6 bang tét nghiép dai hoc tro 1én thudc chuyén
nganh nhét dinh. Tuy nhién, khong 13 liéu bang t6t
nghiép dai hoc do co so dao tao nudc ngoai cap thi co
dugc hay khong; va co can phai dugc cong nhan tai
Viét Nam hay khong?

According to Articles 103.3(a) and 168.2 of the LOE,
the head of the Inspection Committee and inspectors
of an state-enterprise and the head of the Inspection
Committee of a joint stock company must have a
university or higher graduation degree specializing in
a certain field. However, it is unclear whether a
university degree issued by a foreign institution is
accepted, and whether it needs to be officially

recognized in Vietnam.

Chung t61 dé xuit Du Thao lam 13 ndi
dung ndy dé co co s xac dinh trong
nhitng truong hop Truong Ban Kiém
soat hodc kiém soat vién 1a nguoi nudc
ngoai hodc nguoi Viét Nam hoc dai hoc
tai nugc ngoai.

We propose that the Draft should clarify
this issue to provide a basis for
determining cases where the head of the
Inspection Committee or the inspectors
are foreigners or Vietnamese individuals
who have obtained their university
degrees from foreign institutions.

21.

Chua dugc nhic dén tai Dy Thao

Thoi diém xéc 14p tw cach ¢6 dong ciia nha dau tw

Chuing t6i dé xuit ra soat cac quy dinh
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Not available in the Draft

nwéc ngodi trong truwong hop chao ban co phan

riéng 1é khong ro rang.

The time of establishing the shareholder status of a

foreign investor in the case of a private placement of

shares is unclear:

Theo Piéu 124 LDN (Chao ban cb phan cho cb
dong hién hiru) va Piéu 127 LDN (Chuyén
nhuong c6 phan), thoi diém bén mua trd thanh co
dong 1a khi da thanh toan du va thong tin vé cb
dong duoc ghi nhan vao s6 ding ky co dong. Tuy
nhién, Piéu 125 LDN (Chao ban cb phan riéng 1¢)
khong quy dinh rd thoi diém xéc 1ap tu cach co
d6ng ctia nha dau tu 1a tir khi ndo. Piéu 125.3 LDN
quy dinh thém rang nha dau tu nudc ngoai mua cb
phan chao ban theo quy dinh tai Diéu 125 thi phai
lam tht tuc vé mua c6 phan theo quy dinh ctia Luét
Dau tu

According to Article 124 of the LOE (Offering of
shares to existing shareholders) and Article 127 of
the LOE (Transfer of shares), the point of time at
which the buyer becomes a shareholder is when
the payment has been fully made, and the
shareholder information is recorded in the
shareholder register. However, Article 125 of the
LOE (Private placement of shares) does not
specify the exact point of time when an investor's
status as a shareholder is established. Article
125.3 of the LOE further stipulates that foreign

lién quan dén thoi diém xac 1ap tu cach
¢ dong ctia bén mua néi chung dé diéu
chinh trong du thdo LDN va cac quy
dinh phép luat khéc lién quan.

We propose a review of the regulations
related to the time of establishing the
shareholder status for buyers in general,
in order to make adjustments in the draft

LOE and other relevant legal provisions.
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investors purchasing shares in accordance with
Article 125 must complete the procedures for
purchasing shares under the Law on Investment.
Theo Diéu 66.5 Nghi dinh 31 hudng dan Luat dau
tu: “...10 chirc kinh té ¢é nha dau tw meée ngoadi
@6p von, mua cé phan, mua phan von gép thuc
hién thu tuc thay doi thanh vién, c6 dong tai co
quan dang ky kinh doanh theo quy dinh cua phap
ludt vé doanh nghiép va phdp ludt khdc twong ting
véi tieng loai hinh té chire kinh té. Quyén va nghia
vu ctia nha dau te nuée ngodi véi tw cdch 1a thanh
vién, ¢6 dong ciia té chirc kinh té dwoc xdc lap khi
hoan tat thii tuc thay déi thanh vién, ¢6 dong”.
According to Clause 5, Article 66 of Decree 31

¢

guiding the Law on Investment: *“...economic
organizations with foreign investors contributing
capital, purchasing shares, or purchasing capital
contributions must complete procedures for
changing members or shareholders at the business
registration authority according to the provisions

of the law on enterprises and other relevant laws

for each type of economic organization. The rights

and obligations of foreign investors as members or
shareholders of the economic organization are
established when the procedures for changing
members or shareholders are completed.”

Theo Piéu 31.3 LDN va Diéu 58 Nghi dinh 01
huéng dan LDN, thua tyc thay ddi ¢ dong tai co
quan ding ky kinh doanh bao gdm thu tuc thong
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bao thay d6i dbi v6i co dong 1a nha dau tu nude
ngoai trong cong ty cd phan chua niém yét.

- According to Clause 3, Article 31 of the LOE and
Article 58 of Decree 01 guiding the LOE, the
procedure for changing shareholders at the
business registration authority includes the
notification procedure for changes in shareholders
who are foreign investors in unlisted joint-stock

companies.

Tt cac quy dinh néu bén, c6 thé dan dén cach giai thich
1a thoi diém nha dau tu nudc ngoai try thanh co dong
ctia cong ty khi mua co phan phat hanh riéng 1¢ 13 sau
khi cong ty di hoan thanh thii tuc thong bao thay doi
d6i v&i co dong 1a nha dau tu nude ngoai tai co quan
dang ky kinh doanh, ma khong phai 1a thoi diém nha
dau tu nudc ngoai da hoan thanh nghia vu thanh toén
¢6 phan va dugc ghi nhan vao s6 dang ky co dong.

From the mentioned regulations, it can be interpreted
that the point at which a foreign investor becomes a
shareholder of the company when purchasing
privately issued shares is after completion of the
procedures for notifying changes to shareholders
being foreign investors at the business registration

office, which is not the time when shareholders being

foreign investors have fulfilled the payment obligation

for share purchase and are recorded in the

shareholders register.
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22.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Hiéu luc cia nghi quyét cua Hoi dong quan tri dugc
thong qua bing 100% tong s phiéu c6 quyén biéu
quyét

The validity of resolutions of the Board of Directors

passed by 100% of the total number of votes with
voting rights

Diéu 62 va Piéu 152 ciia LDN quy dinh nghi quyét,
quyét dinh cua Hoi dong thanh vién, Pai hoi dong co
dong dugc thong qua bang 100% tong sé von diéu
1&/tong s ¢6 phan cd quyén biéu quyét 1a hop phéap va
c6 hi¢u lyc ngay ca khi trinh ty, tha tuc triéu tap hop
va thong qua nghi quyét d6 khong dung, vi pham quy
dinh ctia LDN va diéu 1¢ cong ty.

Articles 62 and 152 of the LOE state that resolutions
and decisions of the Members’ Council or the General
Meeting of Shareholders, passed by 100% of the total
charter capital/total voting shares, are legal and
effective, even if the sequence and procedures for
convening the meeting and passing the resolution
violate the provisions of the LOE and the company's
charter.

Tuy nhién, khong c6 quy dinh twong tu d6i voi hiéu
lyc ctia nghi quyét cia Hoi dong quan tri duoc thong
qua bang 100% tong sé phiéu biéu quyét.

However, there is no similar provision regarding the

effectiveness of resolutions of the Board of Directors
passed by 100% of the total number of votes with

Chung toi d& xuét bd sung quy dinh cong
nhan hi€u lyc cua nghi quyét cua Hoi
déng quan trj dugc théng qua bing
100% tong s6 phiéu biéu quyét ngay ca
khi trinh tg, thu tuc triéu tdp hop va
thong qua nghi quyét d6 vi pham quy
dinh ciia LDN va diéu 1é cong ty.

We propose to supplement the regulation
recognizing the validity of the resolution
of the Board of Directors passed by
100% of the total number of votes with
voting rights even when the sequence
and procedures for convening the
meeting and passing such resolution
violates the LOE and the charter of the

company.
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voting rights.

Trén thyc té c6 rat nhiéu truong hop Hoi dong quan tri
da duoc triéu tap va tién hanh hop khong theo dung
trinh ty, thu tuc quy dinh trong LDN va diéu 1é dé xu
1y nhitng van dé khan cdp cua doanh nghiép, va da
thong qua nghi quyét véi ty 1¢ 100% tong s6 phiéu biéu
quyét.

In practice, there are many cases where the Board of

Directors convened and held meetings not in
accordance with the sequence and procedures
prescribed in the LOE and the charter, to address
urgent matters of the company, and passed a
resolution with 100% of the total number of votes.

Néu khong c6 quy dinh twong ty nhu Piéu 62 va Diéu
152 néu trén, hiéu lyc cta nhitng nghi quyét nay c6 thé
bi phti nhén va tao thanh tranh chip khong can thiét.

Without a similar provision to those in Articles 62 and

152 mentioned above, the validity of such resolutions

could be challenged, leading to unnecessary disputes.

23.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Thong qua nghi quyét cia Hoi dong quan tri theo
phuong thirc 13y y kién bang van ban

Passing resolutions of the Board of Directors via
collecting written opinions

Khoan 3, Piéu 153 LDN quy dinh rang Hoi dong quan
tri thong qua nghi quyét, quyét dinh bang biéu quyét
tai cudc hop, lay ¥ kién bang van ban hozc hinh thirc

Chung t6i dé xut bo sung quy dinh vé
nhimg van dé lién quan dén viéc thong
qua nghi quyét caa Hoi dong quan tri
theo hinh thirc lay y kién bang vin ban
hodc ¢6 quy dinh trao quyén cho doanh
nghiép (thé hién tai diéu 1¢ cong ty) cac
van d¢ lién quan dén hinh thirc 1y y kién
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khac do diéu 18 cong ty quy dinh.

Clause 3, Article 153 of the LOE stipulates that the
Board of Directors may pass resolutions and decisions
by voting at meetings, collecting written opinions, or
through other forms as specified by the companys
charter.

Diéu 59, Piéu 61, Diéu 148, Diéu 149 LDN quy dinh
vé thu tuc, ty 1& thong qua nghi quyét cia Hoi dong
thanh vién, Pai hoi dong c6 dong theo hinh thic 1iy y

kién bang van ban.

Articles 59, 61, 148, and 149 of the LOE provide the

procedures and threshold for passing resolutions of
the Members’ Council and General Meeting of

Shareholders via collecting written opinions.

Tuy nhién, khong c¢6 quy dinh tuwong tu cho truong hop
thong qua nghi quyét ciia Hoi ddng quan tri theo hinh
thirc 14y ¥ kién bang vin ban. Va véi quy dinh tai
Khoan 3, Diéu 153 LDN thi ciing chua rd 13 cong ty
c6 dugc tu minh quy dinh thu tuc, ty 1€ thong qua nghi
quyét ciia Hoi ddng quan tri theo hinh thirc 1ay y kién
bang vian ban trong diéu 1é ctia minh hay khong.

However, there is no similar regulation for passing
resolutions of the Board of Directors through
collecting written opinions. Additionally, under
Clause 3, Article 153 of the LOE, it is unclear whether
the company is allowed to specify its own procedures

and threshold for passing Board of Directors’

bang van ban cua Hoi dong quan tri.

We propose to supplement issues related
to passing the resolutions of the Board
of Directors by collecting written
opinions or allow the enterprise to
stipulate matters related to the written
opinions collecting procedure of the
Board of Directors in its charter.
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resolutions via collecting written opinions in its

charter.

24,

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Khoan 1, Diéu 133 LDN quy dinh Hoi dong quan tri
¢6 quyén quyét dinh mua lai khéng qua 10% tdng sb
¢b phan cua timg loai di ban trong thoi han 12 thang.
Trudong hop khéc, viéc mua lai c6 phan do Pai hoi
ddng cb dong quyét dinh.

Article 133.1 of the LOE specifies that the Board of

Directors has the right to decide to redeem no more
than 10% of the total number of shares of each class
already sold within a period of 12 months. In other
cases, the redemption of share shall be decided by the
General Meeting of Shareholders.

Khoan 3, Piéu 133 LDN quy dinh trinh ty, thi tuc khi
cong ty mua lai ¢6 phan cta timg ¢ dong tuong ung
v6i ty 18 so hitu ¢6 phan cua ho trong cong ty.

Article 133.3 of the LOE specifies the order and

procedures when the company redeems the shares of
each shareholder in proportion to their ratio of

ownership of shares in the company.

Khodn 1, Diéu 133 LDN va Khoan 3, Diéu 133 LDN
¢6 mbi lién hé voi nhau hay khong? C6 thé hiéu rang
cong ty co thé mua lai ¢ ph?ln tir mot hodc mot sb ¢o
déng nhat dinh ma khong bat budc phai mua lai co
phan cua tit ca cac cd dong hay khong? Chi khi nao
cong ty mua lai cd phan cua céc c¢b dong hién hiru theo
ty 1€ cua ho thi méi phai thuc hién theo trinh tu thu tuc

Chung toi dé xudt stra d6i Piéu 133 LDN
hién hanh theo hudéng lam 15 cong ty co
quyén mua lai c6 phén tir mot hodac mot
s6 ¢o dong nao khac hay khong, HAY
chi dugc mua lai ¢d phén ctia toan bd ¢d
dong hién hiru.

We propose to amend Article 133 of the
current LOE to more clearly define
whether the company has the right to
redeem shares from one or several other
shareholders, OR only to redeem shares
of all existing shareholders.
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cua Khoan 3 Diéu 133 LDN? HAY hai diéu luat trén
duoc hiéu 1a trong moi trudng hop cong ty phai mua
lai ¢6 phan cua tit ca cac cd dong theo ty 18 s¢ hitu cd
phan caa ho trong cong ty?

Are Article 133.1 of the LOE and Article 133.3 of the
LOE related? Can it be understood that the company
can redeem shares from one or several certain
shareholders without being required to redeem shares
of all shareholders? Is it only when the company
redeems the shares of existing shareholders in
proportion to their ratio, must it comply with the order
and procedures of Article 133.3 of the LOE? OR do
the above two provisions mean that in any case the
company must redeem the shares of all shareholders
in proportion to their ratio of ownership of shares in
the company?

25.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Theo quy dinh tai Diéu 167 ctia LDN, giao dich giita
¢ dong so hiru trén 10% von diéu 18 va cong ty duoc
xem 14 giao dich v&i nguoi 6 lién quan va can c6 chip
thuan ctia Pai hoi dong cb dong hoic Hoi dong quan
tri; ngoai ra, ) dong co6 loi ich lién quan dén cac bén
trong hop dong, giao dich khong c6 quyén biéu quyét
trong truong hop Pai hoi dong c6 dong chap thuan.
Néu giao dich dugc thuc hién khong theo quy dinh tai
Diéu 167 ctia LDN thi s& bj v6 hi¢u. Diéu 167 LDN
khong loai trir bat ky giao dich nao khoi pham vi diéu
chinh.

Under Article 167 of the LOE, transactions between a

Chung t6i dong ¥ rang céac giao dich lién
quan dén c6 phan giita cong ty va cod
dong hién hitu 1a giao dich c6 lién quan
nhung dé xuat thu tuc chap thuan giao
dich c6 lién quan nhu quy dinh tai Piéu
167 s& khong ap dung dbi véi cac giao
dich mua, ban, hoan lai phan von gop
giita cong ty cd phan va cac cd dong hién
hiru. Ngoai nhimng vi du khong thé biéu
quyét nhu chiing t6i néu & cot bén trai
thi viéc chao ban c6 phan cho ¢ dong

hién hitu hay mua lai trén 10% cb phan
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shareholder holding more than 10% of the charter
capital and the company are considered related party
transactions and require the approval of the General
Meeting of Shareholders or the Board of Directors;
additionally, shareholders with interests related to the
parties to the contract, transaction do not have the
right to vote in case the General Meeting of
Shareholders approves such contract, transaction. If
the transaction is not carried out in accordance with
Article 167 of the LOE, it shall be void. Article 167 of
the LOE does not exclude any transaction from its
scope of regulation.

Déi véi viée tang von didu 18 cia cong ty trong trudng
hop chao ban ¢d phan cho c¢d dong hién hitu, viéc chiao
ban nay vé nguyén tic dugc thuc hién theo quy dinh
tai Diéu 124 LDN hién hanh. Theo d6, c6 phan s& dugc
(i) chao ban cho tat ca c6 dong theo ty 1& so hitu cd
phan hién ¢ cua ho tai cong ty, va (ii) Hoi dong quan
tri quyét dinh ban s6 ¢6 phan dugc quyén chao ban con
lai cho c6 dong cia cong ty va ngudi khéac trong trudng
hop sb lugng cd phan du kién chao ban khong duge
dang ky mua hét.

For the increase of the company's charter capital in
case of offering shares to existing shareholders, this
offering shall, in principle, comply with Article 124 of
the current LOE. Accordingly, the shares will be (i)
offered for sale to all shareholders in proportion to
their current ratio of ownership of shares in the

company, and (ii) the Board of Directors shall decide

da phai duoc DPHDCD biéu quyét thong
qua trudc do, phu hop véi tham quyén
cia DPHDCD theo Diéu 138.2(b) va
138.2(g) LDN, nén khéng can phai thuc
hién thém tha tuc chip thuan giao dich &
giai doan thyc hién giao dich.

We agree that transactions related to
shares between the company and
existing shareholders are related-party
transactions, however, we propose that
the approval procedure for related-party
transactions as outlined in Article 167
should not apply to transactions such as
the purchase, sale, or return of capital
contributions between the joint-stock
company and existing shareholders. In
addition to the examples where voting is
not allowed, as mentioned in the left
column, the sale of shares to existing
shareholders or the redemption of more
than 10% of shares must have been
approved by the General Meeting of
Shareholders in advance, in line with the
powers of the GMS under Articles
138.2(b) and 138.2(g) of the LOE.
Therefore, there is no need to carry out
additional approval procedures at the

stage of transaction execution.
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to sell the remaining shares which may be offered for
sale to shareholders of the company and other persons
in case all of the shares intended to be offered for sale

are not registered to be subscribed.

Trong ca 2 trudng hop trén, déu co giao dich lién quan
giita cong ty va cb dong. O truong hop (i), tat ca cac
¢ dong hién hiru s& khong c6 quyén biéu quyét, nhu
vay 1am thé nao nghi quyét vé ting vén diéu 18 theo
hinh thirc chio ban c6 phan cho c6 dong hién hiru co
thé thong qua dugce? O truong hop (ii) va néu giao dich
c6 gia tri nho hon 35% tong gia tri tai san ciia doanh
nghiép, thi HDQT phai chap thuan giao dich ban cd
phan cho c¢6 dong dang ky mua hét s6 c6 phan chua
dugc ban. Néu ¢ dong dang ky mua c¢d phan chua
dugc ban hét 1a cd dong 1on va toan bo thanh vién
HDPQT la nguoi ¢ lgi ich lién quan dén c6 dong do thi
thanh vién HPQT sé& khong dugc biéu quyét; nhu vay
lam thé nao HPQT c6 thé chip thuan thong qua giao
dich d6?

In both cases, there are related transactions between
the company and shareholders. In case (i), all existing
shareholders will not have voting rights, so how can
the resolution on increasing charter capital in the form
of offering shares to existing shareholders be passed?
In case (ii) and if the transaction has a value of less
than 35% of the total asset value of the enterprise, the
Board of Directors must approve the sale of shares to
shareholders who register to buy all the unsold shares.

If the shareholder registering to buy all the unsold
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shares is a major shareholder and all members of the
Board of Directors are persons with interests related

to that shareholder, the members of the Board of

Directors will not be able to vote; so how can the
Board of Directors approve such a transaction?

Ngoai ra, ching t6i nhan thiy khong can thiét phai co
thém budc chip thuan cia HDQT trong truong hop (ii)
boi vi viée ting von diéu 16 bang cach ban c6 phan cho
¢ dong hién hitu va cac phuong an ban da duoc thong
qua béi nghi quyét trude d6 cua Dai hoi ddng cd dong.
In addition, we find that there is no need for additional
steps of approval by the Board of Directors in case (ii)
because the increase in charter capital by selling
shares to existing shareholders and the sale options

were already approved by the previous resolution of

the General Meeting of Shareholders.

Twong tu, trudong hop cong ty ¢d phan giam von diéu
1¢ (Piéu 112.5 LDN) bang cach hoan tra mot phan von
g6p cho c6 dong hodc cong ty mua lai ¢d phan da ban
thi cac giao dich nay c6 phai thuc hién theo trinh tu
thi tyc dugc quy dinh tai Piéu 167 cia LDN hay
khong?

Similarly, in case a joint-stock company reduces its
charter capital (Article 112.5 of the LOE) by returning
a part of the contributed capital to shareholders or the
company redeems the sold shares, do these
transactions have to be carried out according to the

order and procedures specified in Article 167 of the
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LOE?

26. | Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Khai niém “Nguoi quan Iy” (Khoan 24 Diéu 4)
Khoan 24 DPiéu 4 Luat Doanh nghiép nim 2020 dinh
nghia “Chu doanh nghi€p tu nhan, Thanh vién hop
danh, Chu tich Hoi déng thanh vién, thanh vién Hoi
d6ng thanh vién, Chu tich cong ty, Chu tich Hoi dong
quan tri, Thanh vién Hoi déng quan tri, Gidm ddc hodc
Tong giam ddc va ca nhan giit vi tri quan 1y khéac theo
quy dinh tai biéu 1& cong ty”. Do khai ni€m “vi tri
quan 1y” chua rd rang, nén trén thuc té, rat kho xéac
dinh li€éu mot ngudi céd thudc vao trudong hop nay hay
khong néu Piéu 1& cong ty chi dé cap dén chuc danh
cua ho (vi dy, Truong phong Nhan sy, Trudng phong
San xuét, Truong phong bd phan Nghién ciru va Phat
trién) ma khoéng quy dinh 16 rang ngudi mang chic
danh d6 duoc coi 1a nguoi quan 1y.

Definition of “manager” (Article 4.24)

Article 4.24 of the LOE 2020 defines the “manager”
to be “the owner of the private enterprise, unlimited
liability partners, the chairman of the members’
council, members of the members' council, the
chairman of the company, the chairman of the board
board of

management, the director or general director, and

of management, members of the
individuals holding other managerial positions as
stipulated in the charter of the company”. As the the
concept of “‘managerial positions” is very vague, in

practice, it is difficult to determine whether a person

Kién nghi: Khai niém “Ngudi quan 1y”
ctia Luat Doanh nghiép can duoc sira doi
theo hudng Diéu 1 cong ty phai 1am rd
cac vi tri dugc coi 1a nguoi quan ly
doanh nghiép.

Recommendation: The definition of the
“manager” of the LOE should be
amended in the direction that the charter
must clarify the positions that are
considered to be mangers of the

company.
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fall within this definition if the charter only refers to

his or her title (e.g., HR manager, production manager,
R&D manager) without clarifying that he or she is a

manager.

27.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Ngay c6 hiéu lye cita cac thay ddi trong Gidy chimg
nhin ding ky doanh nghi¢p (“GCNDKDN”)
(Khoan 2 Piéu 30)

Luat hién hanh quy dinh 1 rang ring, viéc dang ky
thay doi noi dung déi véi GCNDKDN phai duoc thyc
hién sau ngay c6 thay doi; vi du viéc thay d6i Nguoi
dai dién theo phéap luat (NDDPL) duoc thuc hién (co
hiéu luc) trudc 101 sau d6 méi tién hanh viée dang ky
thay d6i ndi dung GCNDKDN. Tuy nhién, trong thuc
tién chua c6 cach hiéu thong nhét vé ngay hiéu luc cia
viéc stra ddi nay.

Effective date of changes on the Enterprise
Registration Certificate (“ERC?”) (Article 30.2)

Under the current law, it is quite clear that the
amendment to the ERC should be made after the date
of the amendment; i.e. the change of LR comes (takes
effect) first and the amendment to the ERC comes later.
However; this is not well understood in practice about
the effective date of the amendment.

Kién nghi: Nha lam luat cdn xem xét
khéi niém “perfection”, tirc 1a viéc dang
ky thay d6i néi dung GCNDKDN la can
thiét d6i v6i mot su kién (vi du, thay doi
NDPDPL) dé su kién (thay d6i) do co
hiéu luc dbi véi bén thir ba, trong khi sy
kién (thay d6i) d6 van c6 thé co hiéu luc
dbi véi cac bén co lién quan (ndi bo)
ngay cé trude khi hoan tat viéc dang ky
thay d6i ndi dung GCNDKDN. Dé nhét
quan vé6i cach hiéu nay, ngay c6 hiéu luc
clia cac thay d6i nén duge ghi nhan trong
GCNDKDN.

Recommendation: The
should
“perfection’

legislator

consider the concept of

, i.e. the amendment of the
ERC is required in relation to a fact (ex.
change of LR) in order to make it
effective against third parties, while
such fact can be effective internally even
before the completion of the amendment
of the ERC. To be consistent with such

an understanding, the effective date of
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changes should be recorded in the ERC.

28.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Khai niém “Pia diém kinh doanh” (Diéu 44)

Theo Piéu 44 Luat Doanh nghiép, dia diém kinh
doanh 14 noi doanh nghiép tién hanh hoat dong kinh
doanh cu thé. Quy dinh nay chwa 1 rang ¢ chd khong
biét co thé coi diém kho hang 1a mét dia diém kinh
doanh hay khong.

Concept of “business location” (Article 44)

According to Article 44 of the LOE, business location
is a location where an enterprise carries out specific
business activities. It is unclear whether a location like

warehouse must be treated as a business location.

Kién nghi: Can 1am rd mot s6 dia diém
¢6 tinh chat dic thu nhu kho hang, bén
bai tap két hang hoéa thi c6 bi coi 1a dia
diém kinh doanh hay khéng.

Recommendation: It is necessary to
clarify whether or note some locations
with special characteristics such as
warehouses

and cargo yards are

considered business locations.

29.

Chua duoc nhéc dén tai Du Thao

Not available in the Draft

Quyét dinh cua chi tich cong ty phai dwgc chi s&
hiru cong ty phé duyét (Diéu 81)

M&i quan hé giita chu so hiru cong ty va chi tich cong
ty can phai duoc xem xét lai. Véi tu cach 1a dai dién
duogc ty quyén cta chi so hitu, quyét dinh cta chii tich
cong ty phai dugc coi 1a quyét dinh cta cha sé hiru.
Ngay ca khi chii tich khong thyc hién quyén ctia minh
theo mong mudn ctia chi s¢ hitu cong ty, thi d6 1a van
dé noi bo giita chi so hitu cong ty va chu tich, bén thir
ba khong nén bi anh hudng boi van dé d6. Ngoai ra,
theo quan diém thuc té, viée yéu cau ca chu tich cong
ty va chu so hitu cong ty quyét dinh vé mot van dé 1a
khong can thiét.

Decision of the company chairman must be approved

Kién nghi: Nén x6a bo Khoan 3 Diéu
81.

Recommendation: Article 81.3 should

be removed.
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by the company owner (Article 81)

The relationship between the company owner and the
chairman should be reconsidered.As the authorised
representative of the owner, the chairman's decision
should be regarded as the owner's decision. Even if the
chairman does not exercise his right in accordance
with the wishes of the company owner, it is an internal
matter between the company owner and the chairman,
and third parties should not be affected by such a
conflict. Also, from a practical point of view, it is
superfluous to require both the chairman's and the

owner's decisions on an issue.

30. | Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Phé duyét cic hop dong va giao dich giira cong ty
va cac bén c6 lién quan (Khoén 2 va Khoan 4 Piéu
167)

Trén thyc té, cac doanh nghiép thuong quén/bd qua
khong thuc hién viéc phé duyét giao dich ddi ngudi co
lién quan trude khi thuc hién giao dich. Tuy nhién,
trong mot so truong hop thi sau d6 doanh nghiép lai
mudn théng qua céc giao dich voi ngudi da lién quan
da duoc thuc hi¢n khi chua dugc phé duyét theo quy
dinh nhung khong biét phai 1am theo thii tuc nhu thé
nao.

Approval of contracts and transactions between the
company and related persons (Article 167.2 and
167.4)

In practice, this approval for related party transactions

Kién nghi: Luat Doanh nghiép nén c6
mét diéu khoan néu rd hiéu luc va thu
tuc phé chuan cac giao dich ctia bén lién
quan hodc thuc hi¢n viéc phé duy¢t toan
bo mdt nhém céc giao dich cua bén lién
quan khi ma céac giao dich dé da duoc
thuc hién roi va khong c6 tranh chép.

Recommendation: There should be a
LOE

effectiveness and procedures to ratify the

provision in the stating the
related party transactions after such
transactions are made without any
disputes or to approve a group of related

party transactions comprehensively.
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is often ignored or forgotten. In many cases, enterprises
afterward wants to approve transactions with related
parties that were already conducted without being duly

approved, however, they do not know how to do so.

31.

Chua dugc nhic dén tai Dy Thao

Not available in the Draft

Ngay ¢6 hiéu lwe ciia viée chuyén nhwong Von/Co
phﬁn

Luat Doanh nghiép hién hanh khong quy dinh rd rang
khi nao viéc chuyén nhuong c6 phan hodc phan gop
von s& ¢o hiéu lyc.

Effecvtive Date of Capital/Share transfer

Under current LOE, it is uncertain when the transfer of

shares or capital contribution will take effect.

Kién nghi: Luat Doanh nghiép can néu
13 rang cic bén tham gia giao dich duoc
tu do thoa thuan quy dinh ngay cé hi¢u
luc cua viée chuyén nhuong d6; va viée
dang ky/thong bao thay dbi cd
dong/thanh vién véi co quan dang ky
kinh doanh, viéc phat hanh co phiéu
/gidy chimg nhan phan vbn gbp hoic ghi
tén vao s dang ky co dong/ so dang ky
thanh vién chi 1a mot thi tuc dé hoan
thién viéc chuyén nhuong c6 phan/phan
vbn gop.

Recommendation: The LOE should make
it clear that the parties to the transaction
are free to determine the effective date of
such transfer, and  that  the
reigstration/notification of the change of
shareholder/member with the business
registration  office, the issuance of
amended Enterprise Registration
Certificate of capital/share certificates or
registration — in  the  register  of

shareholders/members is only a method of
perfection.
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